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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
RICHARD TIM BOYCE, Individually Aud Civil Action No. 04cv2587
On Behalf Of All Others Similarly Situated, (Consolidated)
Plaintiff, Judge Keith P. Elfison
Vs,
AM MANAGEMENT GROUP, INC,, et al,,
Defendants.

MOTION FOR LEAVE TO SUBMIT SUPPLEMENTAL AUTHORITY
IN SUPPOR‘!‘ OF PLAMIFFS’ OPPOSITION TO

 Plsintiffe respectfully 'i;;'é%}'e"mis"é'oili:'fo;}e&é o suiimis m?e recent decision of In re

Oppenhetmer Funds Fees Litigation, No. 04-7022, 2006 U.S. Dist. LEXIS 9882 (S.D.N.Y, Mar.
10, 2006) (“Oppenheimer’”) (attached as Exhibit A) which further supports Plaintiffs’ claim
undei Section 36(b) of the Investment Company Act (“Section 36(b)"). I Oppenheimer, 2 case
with a theory of recovery under Section 36(b) eimilar to this cass, Judge Rakoff sustained the
plaintiffs’ Section 36{t) claim against the investment advisers. In so ruling, Judge Rakoff
acknowledged that the Federal Rules of Civil Procedure require oaly notice pleading to survive
dismissal when he held that that the plaintiffs’ Section 36(b) allegations met the “minimal
pleading requirements of Rule 8(a).” Id. &t 7.

In this case, Defendants have submitted authority fom the Southern District of New
York to argue that Plaintiffs’ Section 36(b) cleim should not be sustained. See In re Goldman
Sachs Mut. Funds Fee Litig,, No. 04-2567, 2006 U.S. Dist. LEXIS 1542 (SD.N.Y. Jan. 17,
2006); Jn re Eaton Vance Mut. Funds Fee Litig., 403 F. Supp. 24 310 (S.D.N.Y. 2005) (decision
on reconsideration); In re Davis Selected Mus. Funds Litig, No. 04-4186, 2005 U.S. Dist.
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LEXIS 23203 (S.D.N.Y. Oct. 11, 2005), In re Eaton Vemez Mut. Funds Fee Litig.,
380 F. Supp. 2d 222 (S.D.N.Y, 2005)(motion to dismiss).! Judge Rakoff, however, sustained
the plaintiffs’ Section 36(b) claims despite the fact that these other Southern District of New
York Yudges had dismissed Sestion 36(b) claims based on similar theories, In sustaining the
plaintiffs’ Section 36(b) claims, Judge Rakoff chose to conmsider the factual allegations
underlying the plaintiffs’ Section 36(b) claim independently of these other opinions.

While Judge Rakoff also dismissed the balance of the plaintiffs” claims, Plaintiffs
disagree with these other rulings for the same reasons as explaiped in Plaintiffs’ Opposition to

Defendants’ Motions to Dismiss and submissions of supplemental guthority.

While Judge Rakoff alsc dismissed the balance of the plaintiffs’ claims, Plaintiffs

disagree with these other rulings for the same reasons as explained in Plaintiffs® Opposition to

Defendants’ Motions to Dismiss.

Dated: March 23, 2006

U In another mutual finds excessive fee case in the Southermn District of New York, Judge Kram
agreed with the plaintiffs’ theory of recovery by injtially upholding the plaintiffs’ Section 36(b)
claim. In re AllianceBernsiein Mus, Fund Excessive Fee Litig., No. 04-4885, 2005 U.S. Dist.
LEXIS 24263 (S.D.N.Y. Oct. 19, 2005), Although Judge Kram fater reversed her ruling and
dismissed the plaintiffs’ Section 36(b) claims, she did not disagree with the plaintiffs’ theory of
recovery but rather held that the plaintiffs had not pled facts within the correct time period. See
In re AllianceBernstein Mut, Fund Excessive Fee Litig., No. 04-4385, 2006 US. Dist.
LEXIS 939 (S.D.N.Y. Jan, 1], 2006). In light of this ruling, the plaintiffs in thet case submitted
a motion for leave to amend their complamt which {s cuwrrently pending before Judge Kram.
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OF COUNSEL:
Caralyn P. Courville
Texas State Bar No. 24007042
S.D. Admissions No. 22958
SUSMAN GODFREY L.L.P.
1000 Louisiana, Suite 5100
Houston, Texas 77002
Telephone (713) §51-9366
Facsimile (713) 654-6666
B-mail an dfrev.com
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Respectfully submitted,
SUSMAN GODFREY L.LP.

P

Carolyn P. Courville

Texas State Bar No. 24007042
S.D. Admissions No. 22958
Stephen D. Susman -

Texas State Bar No. 19521000
S.D. Admissions Ne, 03257

- 1000 Louisiana, Suite 5100

Houston, Texas 77002
Telephone (713) 651-9366
Facsumle (713) 654—6666 )

Attorney-In-Charge for Plaintifis

MILBERG WEISS EERSHAD

& SCHULMANL.L.P.

Michael R. Resse

8.D. Admissions No. 206773

Steven G. Schuiman

Janine L. Pollack (admitted pro hac vice}
Jerome M. Congress (admitted pro hac vice)
Kim B, Miller (admitted pro kac vice)
One Pennsylvania Plazs

New York, New York 10119.0165
Telephone (212) 594-5300

Fecsimile (212) 868-1229
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BERNSTEIN LITOWITZ BERGER &
GROSSMANN, LLP

Alan Schulman (admitted pro hae vice)
Robert S. Gans (edmitted pro kac vice)

Jereld D, Bien-Willner (admitted pro hac vice)
12431 High Bluff Drive, Suite 300

San Diego, CA 92130

Telephone (858) 793-0070

Facsimile (858) 793-0323

Co-Lead Counsel jor Plaintiffs

Qf Counsel:

SCHIFFRIN & BARROWAY, LLP

Mare A. Topaz

Richard A. Maniskas

Three Bala Plaza East, Suite 400

Bala Cynwyd, Permsylvania 19004 L
Telephone.(slo),667.7706...... e e v Bres g tees A e as Hpreees D Be s feest gbterie gt 4t b
Facsimile (610) 667-7056

STULL, STULL & BRODY
Jules Brody

Aaron Brody

6 East 45® Styeet

New York, New York 10017
Telephone (212) 687-7230
Facsimile (212) 490-2022

WEISS & LURIE

Joseph H. Weiss, Bsq.
Richard Acocelli

551 Fifth Avenue, Suite 1600
New York, New York 10176
Telephone (212) 682-3025
Facsimile (212) 682-3010

LAW OFFICES OF CHARLES J, PIVEN, P.A.
Charles J. Piven

Marshall N, Perkins

The World Trade Center — Baltimore

401 East Pratt Street, Suite 2525

Baltimore, Maryland 21202 i
Telephone (410) 332-0030
Facsimile (410) 685-1300
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HOEFFNER & BILEK
Thomas E. Bilek

Texas State Bar No, 02313525
440 Louisiana, Sujte 720
Houston, TX 77002
Telephone (713) 227-7720
Facsimile (713) 227-9404
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CERTIFICATE OF SERVICE

& Ihereby certify that on March 23, 2006, | eleotronically transmitted the attached
document to the Clerk of Court using the ECF System for filing and transmitta] of a Notice of
Electronie Filing to the following ECF registrants:

Charles S, Kelley g
MAYER, BROWN, ROWE & MAW ILLP
700 Louisiapa Street, Suite 360¢
Houston, TX 77002
Facsimile (713) 224-6410

. Counsel for Defendants Robert, H. Graham, Mark H, Williamson, AIM Management
Group Jnc., INVESCO Funds Group Inc., and AIM Advisors Inc. and the Nominal

Defendants

Danie]l A. Pollack

Maertin 1. Kaminsky

Edward T. McDermott

Anthony Zaccaria azagearia@nollacklawfirm.
“POLLACK & KAMINGKY « oo

114 West 47% Street, Suite 1900

New York, N.Y. 10036

Facsimile (212) 575-6560

Michael K. Oldhan
GIBBS & BRUNS, L.L.P.
1100 Louistena Street, Suits 5300

Houston, TX 77002

Facsimile (713) 750-0903

Counsel for Defendants Robert, H. Graham, Mark H. Williamson, AIM Management
Group Inc., INVESCO Funds Group Inc., and AIDM Advisors Ine.

Pau} D. Flack pilack@nickenskeeton.com
NICKENS KEETON LAWLESS FARRELL & FLACK LLP
600 Travis Street, Sujte 7500

Houston, TX 77002

Facsimile (713) §71-9652
Counsel for Defendanis Frank §. Bayley, Bruce L. Crockets, Albert R. Dowden, Edward

K. Dunn, Jack M. Fields, Carl Frischling, Prema Mathat-Davis, Lewis F, Pennock, Ruth
H. Quigley; Louis 8, Sklar; Victor L. Andrews, Ph.D., Bob R. Baker, Lawerence H.
Budner, James T. Bunck, Fred A. Deering, Gerald J, Lewis, John W. Mclntyre, and Larry

- Soll, PR.D.
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@ I hereby certify that on March 23, 2006, served the attached document by U.S.
mail on the following, who are not registered participants of the ECF System:

Jeremy Gaston
Christopher Richart
MAYER, BROWN, ROWE & MAW LI.P

700 Louisiana Street, Suite 3600

Houston, TX 77002

Facsimile (713) 224-6410

Counsel for Defendants Robert, H. Graham, Mark H. Willlamson, AIM Management
Group Inc., INVESCO Funds Group Inc., and AIM Advisors Inc. and the Nominal

Defendants

Jacks C. Nickens : anst Q
NICKENS KEETON LAWLESS FA.RRELL & FLACK I.LP
600 Travis Street, Suitc 7500
Houston, TX 77002
Facsimile (713) 571-9652
Counsel for Defendants Frank S. Bayley, Bruce L. Crockstt, Albert R. Dowden, Edward
Ko D, Jack M. Fields, Carl Frischiing, Prema Muathai-Davis, Lewis'F. Pennock, Ruxk "
H. Quigley; Louis S. Sklar; Victor L. Andrews, Ph.D., Bob R. Baker, Lawerence H.
Budner, James T. Bunch, Fred A. Deering, Gerald J. Lewis, John W. Melntyre, and Larry
Soll, Ph.D.

&/ Carolvn £: Couryille
Carolyn P. Courville
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1 of 1 DOCUMENT

IN RE OPPENHEIMER FUNDS FEES LITIGATION; This document relates to:
All Actions

04 Civ. 7022 (JSR)

UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF
NEW YORK

2006 U.S. Dist, LEXTS 5882

Mareh 16, 2006, Decided
March 13, 2006, Filed

COUNSEL: [*1] For Stephen R. Alexander, Mariiyn J. Irey, Richard M. Cross, Setsuko Tiffen, Franoisco Tan,
Dorothie Spector, Abrahamn Specter, Hugh Sharkey, Harry Richards, George Muehl, Donald Lopez, Randall Heyward,
Delight Evickson, Bradley J, Leshyn, Barbara Picener, Edwin Pesnefather, Karo! McClintock, George B. Klump, Victe-
ria Armm Hendon, George R. Perry, Plaintiffe: Kim Elaine Levy, Milberg Weiss Bershad & Schulman LLP, New York,

)

Por Matc D. Grobler, Plaintiff: James Abram Hevrod, I, Wolf Popper LLP, New Yerk, NY; Kim Elaine Levy, Mitberg
Weigs Bershad & Schulman LLP, New York, WY,

For Oppenheimerfimds, Ing., Oppenheimerfimds Sorvices, Oppenheimerfimds Disnibunor, Ine,, Defendants: Gina Marle
Rossettie, Samue] A, Gunsburg, William Kennedy Dodds, Dechert, LLP, New Yark, NY.

Far Massachusetts Mutus) Life Insurance Company, Defendant: John P, Hoaper, Roban Novask, Bdwards Angel]
Pabmer & Dodge, LLP, New York, NY.

For John V. Murphy, Defendant: Michael . Doluisio, Dechert LLD, Philadelphia, PA; Cina Mavie Rossente, Samus] A.
Gunsburg, Willlam Xennedy Dodds, Dechert, LLP, New York, NY.

For Clayton K Yeutter, Robert G. Galki, Joe) W, Modey, Bdward V. Regan, Defendants: [*2) Robert J. Ward, Mayer,
Brown, Rowse & Maw, LLP, New York, NY.

For Rober G, Galli, Jos! W. Motlay, Clayton K Yeutter, Defandants: John Matthew Conlon, Mayer, Brown, Rowe &
Maw, LLP, New York, NY.

For Phillip A. Griffiths, Kermeth A, Randall, Edward V. Regan, Russel] S, Reynolds, Jr., Donald W, Spiro, James C.
Swain, William L. Armstrong, Robert G, Avis, George . Bowen, Edward L. Cameron, Jon 8, Fossel, Sam Freedman,
Beverly L. Hamilton, Robert J. Malone, F. William Marshall, Jr,, Richard . Grabish, Benjamin Lipstein, Elizsbeth 8.
Moynihan, Thomas W, Courmey, Paul Y, Clinton, Lacy B. Hermann, Brian Wruble, Ronald J. Abdow, Joseph M.
Wiider, Perer L Wold, Eustis Waleott, Oppenheimer Quest Value Fund, Defendants: John Matthew Conlon, Robert ).
Ward, Mayer, Brown, Rowe & Msw, LLF, New York, NY. .

For Connte Bachtolt, Katherine P. Feld, Kathieen T Ives, Dends R Molleur, Philip Vottiero, Brian W Wixied, Roberi G
Zack, Defendants: William Xennedy Dodds, Dechert, LLP, New Yerk, NY.,

FPor Oppenheimer Developing Markets Fund, Oppenheimer Inismational Small Compeny Fund, Oppenheimer Interna-
tional Growth Fund, Oppenheimer Global Fund, Oppenheimer International Value Pund, Oppenhelmer [*3) Quest In-
temationa) Value Fund, Ino., Oppenheimer Globe! Opportunities Fund, Oppenteimer Growth Fund, Oppenheimer Capi-
ta] Appreciation Pund, Oppenheimer MidCsp Fund, Oppenhoimer Enterprise Fund, Oppenheimer Discovery Fund, Op-
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penheimer Emerging Growth Fund, Oppenheimer Main Strect Fund, Oppenheimer Bquity Fund, In¢., Oppetheimer
Main Strest Opportunity Fund, Oppenheimer Main Street SmaliCap Fund, Oppenhelmer Principle Protected Main
Street Fund, Oppenheimer Value Fund, Oppenheimer SmaliCap Value Fund, Oppenheimer Quest Oppornmity Value .
Pund, Oppenheimer Quest Capitsl Value Fund, Oppenheimer Quest Balanced Fund, Oppenheimer Bslanced Fimd, Op-
perheimer Capital Income Fumd, Oppenheimer Convertible Sccwrities Fund, Oppenheimer Emerging Technologies
Fund, Oppenheimer Gold & Special Minerals Pund, Oppenhelmer Real Asset Fund, Oppenheimer Rea) Bstate Fund,
Oppenheimer Disciplined Allocetion Fund, Oppenhuimer Intematonal Bond Fund, Oppenheimer High Yield Fund,
Oppenheimer Champion Income Fund, Oppenheimer Strategic Income Fund, Oppenheimer Total Retm Bond Fund,
Oppenhelmer Bond Fund, Oppenhefmer Senior Floating Rate Fund, Oppenheimer U.S, Government Trust, Oppen«
heimer Limited-Term Government [*4] Fund, Oppenhelmer Copita) Preservation Fund, Oppenheimer Califormia Muy-
wicipal Fund, Oppenheimer New Jersey Municipal Fund, Oppenheimer AmtsFree New Yok Municipals, Oppenheimer
Ami-Free Municipals, Oppenheimer Limited Term Municipal Fund, Oppenkhi¢imer Roohester Nationa) Municipsls, Op-
penheimer Pennsylvanis Municipal Fund, Oppenheimer Rochester Fund Muntisipals, Oppenheimer Limitad-Term New
York Municipal Fund, collectively, the "Oppenheimer Punds®, Nominal Defendants: John Matthew Conlon, Robert 5,
Werd, Mayer, Brown, Rowe & Maw, LLP, New York, NY.

JUDGES: JED S. RAXOFF, US.D.J,

OPINIONBY: JED §. RAKOFF

OPINION:

JED S.RAKOFF, USDJ,

The plaintiffs in these consolidated cases (and proposed class action) ave current end former ghareholders in 23 of
51 Oppenheimer mutual fimds ("the Funds®), all §{ of which ere here named as “noming defendants.” See Second
Amended Consolidated Class Action Complaint ("Complaint”) PP18-38, 84. n} Plaintifl allegs, in essence, that a par
ent corporation {OppenheimerPunds, Inc.), two affiligtes (OppenheimerPunds Services and OppenheimerFiunds Die-
fributer, Ine.), and a group of rusteas, directors, and officers common 10 the Funds, caused [*5] #mproper secret pay-
ments to be made from the Funds’ assets to various brokerage firms in order %o induce those firms 1o market the Runds
more aggressively in a manner benefitting the parent and is affilizes at the expense of the Funds. See id, PP3-4, Platn-
tifts efso allege that OppenheimerFumds, Inc, and OppenheimerFunds Services (collectively, "Adviser Defendants")
inflated their own feas to finance some of these peyments and fiiled to pass anto investors eny voonomies of scale gen-
crated by increases in the Funds® assets, Id, PP1S0, 220, The plainuffs further allege thal these practices breached fidu-
ciary duties owed plaintiffs under the Invesment Company Act, /5 U.S.C. § 80a-7 et seq,, (the "ICA™), the Investment
Advisers Aet, 15 US.C. § 80b-1 et seq, (the "TAA™), and stato common law, and urjustly eniched various of the de-
fendamis in violation of state law. See Complaint PP1, 203-51. Fending before the Court is defandants' motion to dis-
mise each of the eight counts of the Complaint. _

nl The action was eriginally assigned to another judge, and was resssigned to the \ndersigned on Novem-
ber 1,2005.

(*6)

In cunts |, 2, ond 4, plaintiffs allegs “ioletions of ICA § § 34(b), 36(p), and 48(a), respeetivaly. ICA § 34%)
makes it unlawful 1o include any affirmative misrepresentation or misleading half-truth in & document filed parguant to
the ICA. IS USC § 80a-33(%5). ICA § 36(2) authorizes the Scowritics snd Exchange Commission to bring an action
against the officers and directors of investment sdvisory boards for breach of fiductary duty. /5 US.C. § 80a-35(a).
IJ% H 7(43(:) makes it unlewful for any person 1o cause another person to violate the provisions of the ICA. /3 U.S.C. §

4 a ¢

None of these provisions expressly pravides for ¢ private right of action, nor o they contsin the kind of ights~
ereating language™ necessary 10 imply such a cause of action, See Alexander v. Sandoval, 332 U.S. 275, 288 (200i);
Olmssted v, Pruco Lifs Ins, Co,, 283 F.3d 429, 433-36 (2d Cir. 2002). Seotion 36(x) explicidy avthorizes an alterative
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method of enforcement, ses Sandoval, 532 ULS. a1 289-90, Morcower, Congress’ express provision of a privete right of
sction [*7] to enforce § 36(b) of the ICA (see infre) suggests that it did not intend 10 creats private rights of action un-
der these other provisions, Accordingly, counts 1, 2, and 4 must be dismaissed with prefudice.

Counts 6 and 7, which allege violations of state common Jaw, must be dismissed because they seek 1o obizin direot
recovery for claims that are, ot best, derivative, Under the applicable laws of Magsachusetts and Maryland that, the par-
ties sgres, gover this iseus, & sharcholder who suffers an injury caused by a defendant's misconduct toward dhe corpo-
tation fhar diminishes the value of the sharcholders’ interest may suc only on behalf of the corparation, that jeta say,
derivatively, and then only if the corporation refusey to sue upon request. Tafflin v. Levits, 608 4.2 §17, 819.20 (M4,
Ct. Spec. App. 1992); Pagounis v, Pendleton, 753 N.E.2d 808, 812 (Mass. App. Ct. 2001). Here, the allegation common
to these counts i thet fees and expenses were charged to the Funds for improper purposes that benefitted ¥
and its offiliates, n2 If true, this allegation states a harm directly to the Punds and only derivasively to the plaintiffs, [®8]
See Sorougo v. Bassini, 283 F.32 162, 174 (2d Cir. 2003). To hold otherwize simply because the payment of the {ses
from the Funds' assets resuits in an immediate adfustment to each shareholder's sccount or because the amouni of e
fees varies amomg different classes of shareholders would accord shareholdess the benefit of the corporate form, {2,
tirrited Hability, without the complemnentary limitation on & shareholdar's right to sue directly for injuries 1o the corpore-
tion, Accordingly, counts 6 and 7 must Jikewise be Sismissed. 03

02 Despite same language in the Complaint argusbly suggesting otherwise, plainﬂfé acknewledged ot ora}
argument that all such fees were pald out of the Funds' assets, Transcript, 2/17/06, at 42. ’

oo+ ..o 03 This dismissal muss be with prefudice, since, for veasons disoussed infra, plaintiffs have sheady shown . . .

that they are unable to adequately plead thas meking a demand on the Funds % sue would be & finility,

In count S, plaintiffs do essay & derivative claim, [*9] but they concede that no pre-suft demand 40 sue was made
on the Funds’ boards, as required by state 1aw. See, e.g., Werbowskyv. Collomb, 766 A.2d 128, 133-34 (Md. 2001);
Harhan v. Brown, 730 N.B.2d 839, 865 (Mass. 2600), n4 Although they allege in conclusory fashion thet such & demand
wauld have been futfle, see compl. PP194.202, they have failed, even in their Second Amended Complaint, 1o come
{orth with the requisite particularized allegations, sse Fed. R, Civ. P. 23,7, showing that the Funds are incapsble of in-
dependent, disimeresied evaluation of thess ¢laims. See, e.g., Werbowsky, 766 A.2d az 143-44; Harken, 730 N.E .28 ar
864-66 & ».5. Moreover, st oral expument, plaintiffs conceded that they knew of no addiions! facts on this scare thet
Usey could add to the complaing if the Court wers 1o permit them 10 replead. Tsanscript, 2/17/06, at 68, Accordingly,
count 5 must also be dismizsed with prefudice,

nd For reasons stated infia, the Court need not reach defendants’ argument that pleading futitity & no longer
an option under Massachusstts law. See Mass, Gen. Laws ch. 136D, § 7.42.

{*103

Count 8, which atleges unjus: enrichnient under state common law, 1§ preempted by the Securities Lidgation Und.
form Standards Act of 1998 (the "SLUSA™), IS US.C. § 78bb(f), which prohibits attempts to re-cast certain federal
securities claimse gs state causes of getion. Plaintifls argue thet SLUSA is inspplicsble because they are suing as holders
of shares in the Funds wharces SLUSA only zpplies “in connection with the purchase and salz of & covered security,” /5
USC. § 77p(b)(2); sec also Dabie v. Mervil] Lynch, Pievce, Fenner & Smich, Inc,, 395 F.3d 25, 33 (24 Cir. 2008). But
a central allegation of the Complaint iz that brokers were bribed to steer unsuspecting investors into ths Oppenhelmee
Funds during the elass period, 20 that the olass - dofined as “ali persons or entities who hald shevas, units, or like imter-
o618 in any of the Oppenheimer Funds between August 31, 1§99 and March 22, 2004, compl. P188 ~ necesserily in-
cludes individuals whe purchased (ss well as held) shares during the class period in relisnce on the alleged fraud, Dablt,
however, expressly "holdfs] that when the class dofinition includes [*11] persans with SLUSA-preempted claims and
does not permit the court to distinguish any non-preempted subclass, SLUSA requires that the clains be dismissed.”
Dabis, 395 F.3d a: 47. Although such diemissal may often be withou prejudice 10 repleading, here plaintiffs, though
undoubtedly aware of Dabirs requirement, have proved unable even in 3 Second Amended Complaint to suye this defi-
¢iency. Hence, count 8 must slgo be dismdesed with prejudice.
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UNTTED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TRXAS
HOUSTON DIVISION
RICHARD TIM BOYCE, Individually ander )
behalf of all others similarly sitwated, ) Civil Action No. 4:04¢v2587
et al. ) Judge Keith P, Ellison
) )
Plaintiff, ) Congolidat 2
) 04cv2589
vs. ) 04cv2802
)] 040v2832
AIM MANAGEMENT GROUP, INC., ) 040v2884
atal, } 04cv3030
)
Defendants. )
)

‘This Coust, having considered the Motion For Leave To Submit Supplemental Authority
In Support Of Plaintiffs’ Oppoeition to Defandants’ Motions To Dismigs, finds that it should be
GRANTED in its entirety and hereby ORDERS:

Plaintiffs are hereby granted leave to submit supplemental authority, eftached e

Exhibit A to the Motion For Leave To Submit Supplements] Authority In Support Of Plaintif’
Opposition To Defendants’ Motions To Dismiss, xad Bahibit A is hereby deemed to be
submitted a3 paxt of Plaintiffs’ Opposition To Defendants’ Motion To Digmniss.

The Clerk shall enter this Order and provide a copy to ali parties,

Dated Maroh ___, 2006,

Keith P, Elison
United States Disrict Judge
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This leaves count 3, which purports to state & claim inder ICA § 36(b) against the Oppenheimer Advisers, and
other defendants, for braach of fiduciary duty in inflating their foes $0 a8 10 provide ¢ slugh fund for making some of the
Mliclt payments 10 brokers, See complaint P220, Although the allegations of the underlying breach sre poorly pled, they
survive, barely, the minimal pleeding requirements of Rule 8(a), Fed. R. Civ. P., see Swierkiewioz v, Sorema N.A., 534
U.S. 508, 512 (2002). Bowever, under the plain Ianguage of the siatute, the claira may be brought only againet the Ad-
viser Defendants, who were the “recipiens({s) of such compensation or payments,* 15 US.C. § 80e-35 [*12) (b)(3), and
not against any other defendants, as 10 whom the couns must be dismissed with prejudice. ns

ns Also, any damages that are eventually recovered must, as plaintiffi acknowledged at oral argument, go to
the Funds. See Daily Income Pund, Inc. v. Fox, 464 U.S. 523, 535 n.11 (1984); see olso transeript, 2/17/06, 8¢

33,

The Court has consldered plaintiffs’ other arguments and findy them withous rnerit. Accordingly, fbe Second
Amended Complaint is hereby dismissed with prejudice except for Count 3 10 the extent # states g olsim against the two
Adviser Defendants, Counsel for the plaintiffs and for the Adviser Defendants are directed to jolnfly telephone Cham.

bers by no later than Wadnesday, March 15, 2006 to schedule furtier preceedings as to coum 3. The Clerk of the Court
i¢ directed to close this motion (docket numbers 43, 45, 49).

SO ORDERED.

.. [EDS.RAXKOFF,USDJ.
Dated: New York, Now York

March 10, 2006

TOTAL P.14
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